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Bail-in: the principles 

•  general principle: prior to any state aid to a bank in the EU, its 
creditors must participate in »burden sharing« through either a 
conversion into equity or a write-down of their claim’s principal 

•  consultation: 30 March 2012: EC distributes to a selected group of 
financial institutions a discussion paper posing a series of questions 
regarding their views on possible bail-in principles and practices 

•  guidelines: 1 August 2013: EC Banking Communication, Official 
Journal of the EU C216:1-15, 30 July 2013 

•  directive: 15 May 2014: EU Bank Recovery and Resolution Directive 
(BRRD / Directive 2014/59/EU), Official Journal of the EU 
L173:190-348, 12 June 2014 

•  BRRD entry into force: 1 January 2016 

•  Official Journal of the EU: 
series L: EU legislation 
series C: documents of the EU institutions, bodies and agencies 



Bail-in: the very diverse practices 

bank	
   country	
  
state aid 
granted	
   shares	
   subordinated bonds 

SNS Reaal	
   Netherlands	
   Feb. 2013	
   wiped out wiped out, but Jul. 2013 retail investors repaid 100%	
  
Bank of Cyprus	
   Cyprus	
   Mar. 2013	
   diluted > 90% converted into shares	
  
Bankia	
   Spain	
   Mar. 2013	
   diluted > 90% repaid 64% (hybrid bonds) / 87% (bonds w. maturity)	
  
Banco Gallego	
   Spain	
   Mar. 2013	
   diluted > 90% repaid 61% (hybrid bonds) / 89% (bonds w. maturity)	
  
Catalunya Banc	
   Spain	
   Mar. 2013	
   diluted > 90% repaid 60% (hybrid bonds) / 85% (bonds w. maturity)	
  
NCG Banco	
   Spain	
   Mar. 2013	
   diluted > 90% repaid 60% (hybrid bonds) / 87% (bonds w. maturity)	
  

Aug. 2013: EC Banking Communication published	
  
Hypo Alpe Adria Grp	
   Austria	
   Sep. 2013	
   nationalized 2009 left intact	
  
Monte Paschi Siena	
   Italy	
   Nov. 2013	
   diluted > 90% left intact	
  
NLB	
   Slovenia	
   Dec. 2013	
   wiped out wiped out	
  
NKBM	
   Slovenia	
   Dec. 2013	
   wiped out wiped out	
  
Abanka	
   Slovenia	
   Dec. 2013	
   wiped out wiped out	
  
Probanka	
   Slovenia	
   Dec. 2013	
   wiped out wiped out	
  
Factor banka	
   Slovenia	
   Dec. 2013	
   wiped out wiped out	
  

Jun. 2014: EU Banking Recovery and Resolution Directive enacted	
  
Banca Tercas	
   Italy	
   Jun. 2014	
   wiped out left intact	
  
Parex / Reverta	
   Latvia	
   Jul. 2014	
   nationalized 2008 left intact, but to be repaid upon state aid repayment	
  
Hypo Alpe Adria Grp	
   Austria	
   Aug. 2014	
   nationalized 2009 wiped out, but Sep 2016 offered 45% repayment	
  
Banco Espirito Santo	
   Portugal	
   Aug. 2014	
   became shares and bonds of the bad part of the bank	
  
Banka Celje	
   Slovenia	
   Dec. 2014	
   wiped out wiped out	
  
Permanent TSB	
   Ireland	
   Apr. 2015	
   diluted > 90% left intact	
  
Banca Romagna Coop	
   Italy	
   Jul. 2015	
   wiped out repaid 100% by the coop-interbank fund (FGD)	
  
Banca Etruria	
   Italy	
   Nov. 2015	
   wiped out wiped out, but April 2016 offered 80% repayment 

(expropriated holders with annual income <35000 € or 
movable property <100000 €) or arbitration with up to 

100% repayment (all expropriated holders)	
  

Banca Marche	
   Italy	
   Nov. 2015	
   wiped out 
CaRiChieti	
   Italy	
   Nov. 2015	
   wiped out 
CaRiFerrara	
   Italy	
   Nov. 2015	
   wiped out 
Nat'l Bank of Greece	
   Greece	
   Dec. 2015	
   diluted > 90% partial write-down (70% hybrid bonds, 22% bonds w. 

maturity), then conversion into shares at recap rate	
  Piraeus Bank	
   Greece	
   Dec. 2015	
   diluted > 90% 



Slovenian bail-in: the harshest treatment to date 

•  Slovenia – December 2013 
(NLB, NKBM, Abanka, Probanka, Factor banka) 
and December 2014 (Banka Celje): 
  

- all shareholders are wiped out without compensation 
 

- all subordinated bondholders are wiped out without compensation 

•  NLB, NKBM, and Abanka were, and still are, the systemic banks in 
Slovenia 

•  The state was the majority shareholder in NLB and NKBM, and 
indirectly in Abanka, and held a controlling stake in them throughout 
their existence, i.e. ever since Slovenia's independence in 1991;  
furthermore, the state and state-owned NLB together held a 
controlling stake in Banka Celje 



Slovenian bail-in: the harshest treatment so far 

•  The state also had a deposit in the systemic banks (1356 mn € in 
NLB, 822 mn € in Abanka, 361 mn € in NKBM), and the national 
Companies Act dictates in its Art. 498 that "in bankruptcy procedure 
or compulsory settlement, a loan made by the majority owner shall 
be considered to form assets of the company" 

•  The national Banking Law did not override this article, and further 
stated in its Art. 318 that "a bank cannot be subject to 
compulsory settlement", meaning that compulsory write-down of 
its creditors claims was explicitly forbidden 

•  The prospectus of all these banks' subordinated bonds with maturity 
stated that "risk of loss can only materialize in the case of the 
bank's bankruptcy" 



Slovenian bail-in: how did we get there? 

•  15 November 2013:  
NLB publishes its 3rd quarter 2013 
financial report, with equity per  
30 September 2013 of +835 mn € 



Slovenian bail-in: how did we get there? 

•  15 November 2013:  
NLB publishes its 3rd quarter 2013 
financial report, with equity per  
30 September 2013 of +835 mn € 

•  11 December 2013: Deloitte 
Consulting LLC submits its valuations 
of NLB’s equity to Bank of Slovenia for   
AQR requested by the ECB it estimated  

    equity per 30 September 2013  
    of -318 mn €  

 



Slovenian bail-in: how did we get there? 

•  15 November 2013:  
NLB publishes its 3rd quarter 2013 
financial report, with equity per  
30 September 2013 of +835 mn € 

•  11 December 2013: Deloitte 
Consulting LLC submits its valuations 
of NLB’s equity to Bank of Slovenia:  
in the AQR it estimated equity per 
30 September 2013 of -318 mn € 

•  Deloitte's documents remain classified  
and both NLB and Bank of Slovenia  
refuse to reveal them, despite a  
legally binding order by the Slovenian 
Information Commissioner to do so ... 



Slovenian bail-in: how did we get there? 

•  ... but the equity estimates per 30 September 2013 on which Bank 
of Slovenia based its wipe out in all five banks have leaked, and they 
are in every of the five banks equity just negative enough that even 
a wipe-out of all subordinated debt would not turn it positive 



Slovenian bail-in: the more recent developments 

•  19 February 2015: the National  
Bureau of Investigation announces  
that it "is starting an official  
investigation of irregularities  
committed by Bank of Slovenia  
and NLB in the course of NLB's  
2013 restructuring". 



Slovenian bail-in: the more recent developments 

•  19 February 2015: the National  
Bureau of Investigation announces  
that it "is starting an official  
investigation of irregularities  
committed by Bank of Slovenia  
and NLB in the course of NLB's  
2013 restructuring". 

•  5 March 2015: EC Vice-President 
Valdis Dombrovskis addresses 
a letter to Slovenia's prime minister,  
calling upon him to "help safeguard  
the independence of the Bank of  
Slovenia and its Governor", and  
adding that "the Commission will  
continue to monitor this matter" 
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•  6 July 2016: the National  
Bureau of Investigation performs  
a search on the premises of Bank of 
Slovenia (BoS), stating that the  
evidence provides substantiation of  
BoS’s wrongdoing, and that BoS 
refused to submit the key documents 
voluntarily. 



Slovenian bail-in: the more recent developments 

•  6 July 2016: the National  
Bureau of Investigation performs  
a search on the premises of Bank of 
Slovenia (BoS), stating that the  
evidence provides substantiation of  
BoS’s wrongdoing, and that BoS 
refused to submit the key documents 
voluntarily. 

•  6 July 2016: ECB President Mario 
Draghi addresses a letter to 
Slovenian State Prosecutor General,  
writing "I formally protest against  
unlawful seizure of ECB information 
and call upon Slovenian authorities  
to remedy this infringement" 



Slovenian bail-in: the more recent developments 

•  19 July 2016: the European Court 
of Justice rules that "The EC Banking 
Communication from 1 August 2013 
is not binding on the member states" 
... 

•  ... but adds that applying the  
bail-in rules as outlined in this  
communication does not violate 
the principle of protection of  
legitimate expectations, provided 
that the measures "do not exceed  
what is necessary to overcome the  
capital short-fall of the bank  
concerned" 



Slovenian bail-in: the more recent developments 

•  27 October 2016: The Slovenian Constitutional Court issues the 
final ruling on the Slovenian Banking Law as amended in November 
2013 to allow for bail-in, whereby: 
 

- the court declares this law violated the expropriated investors' right 
to effective judicial protection, laying entirely on them the burden of 
proving the damage, despite their significantly inferior access to 
information with respect to the central bank; 
 

- the court orders the National Assembly to remedy the established 
unconstitutionality by adopting new legislation ensuring efficient 
judicial protection to expropriated investors, including improved 
access to information; 
 

- the court declares, following the ECJ ruling, that the wipe-out does 
not violate the constitution, provided it "does not exceed what is 
necessary to overcome the capital short-fall of the bank concerned"; 
 

- the court stresses that whether this condition was actually met will 
have to be determined for each individual bank by ordinary courts, 
where the expropriated holders should file actions for damages. 
 



Slovenian bail-in: the more recent developments 

•  10 November 2016: The Slovenian Court of Audit issues the final 
report on the re-valuations of NLB's assets as performed in 
December 2013, finding that: 
 

- the criteria for selection of non-performing loans and their  
re-valuation used for the transfer to the Bank Asset Management 
Company in December 2013 were "neither clearly determined 
nor consistently followed"; 
 

- the bank "failed to establish an appropriate auditing trace 
that would ensure the transparency of the transfer process", 
 

- the bank's available documentation "fails to reveal who was 
responsible for the decision-making in the re-valuations”. 
 


